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“Scranton, Pa., Sept. 1, 1921.

To II. J. Mahon and Mrs. Margaret Craig Mahon,
7 Prospect Place,
Pittston, Pa.

DEeEAr SR AND MADAM :

You are hereby notified that the mining operations of the Penn-
sylvania Coal Company, beneath your premises will by Sepiember
15th, have reached a point which will then or shortly thereafter
cause substdence and disturbance to the surface of your lot.

Although in the deed to Alexander Craig, under which you hold,
we expressly reserved the right to remove the coal under your lot
without liability for damages which might be caused thereby, we
desire to nolify you of the situation so as to enable you {o take proper
sleps for the protection of your dwelling and for the safety of your-
selves and the members of your household during the period when
the disturbance will continue,

Yours very truly, - -
PENNSYLVANIA COAL COMPANY,

By W, A. MAY,
President.









U.S. Constitution, amend. V

“No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor

shall be compelled in any criminal case to be a witness against himself,
nor be deprived of life, liberty, or property, without due process of law;

nor shall private property be taken for public use, without just
compensation



















Knox Mine Disaster (1959)



F::I Abrogation Recognized by Tahoe-5ierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 9th Cir.(Nev.), June 15, 2000
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The 100th Anniversary of
Pennsylvania Coal v. Mahon

“The Lucas Decision and the Takings Clause as a Check on Government Power”

Friday, December 8, 2023
11:00AM-12:20PM

Carol N. Brown
The University of Richmond School of Law
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Lucas v. South Carolina
Coastal Council (1992)

Rules for Thee.. ..



Historical Shorelines
Estimated
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LUCAS



View of Lucas’s two lots, on either side of the large square house in
the center from the edge of the ocean looking northwest. His two lots
are the only vacant ones in sight along the beach.



Photo 1 (3/11/00): The cube-shaped house, as before, is between Lucas's original two lots. (Lucas
did not own the cube-shaped house or its lot.) On the left is the new house (salmon-pink color)
built after 1994. William A. Fischel, http://www.dartmouth.edu/~wfischel/lucasupdate.html



Photo 2 (3/11/00)
A closer view of the salmon pink house



TODAY



Beachfront Houses in Wild
Dunes, Isle of Palms, South
Carolina



AFTER THE SUPREME COURT DECISION

A Photographic Update on the Lucas Property

This website was created and is maintained
by kory.hirak@dartmouth.edu



https://sites.dartmouth.edu/wfischel/lucas-essay/
mailto:kory.hirak@dartmouth.edu

The 100th Anniversary of

Pennsylvania Coal v. Mahon
“The Risk of Overreaction”

Friday, December 8, 2023
11:00AM-12:20PM

Dwight Merriam, FAICP

www.dwightmerriam.com
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Thesis

We tend to overreact
to U. S. Supreme Court decisions
on property rights and land use.
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First Lutheran Church v.
Los Angeles County (1987)

Facts of the case

In 1979, the County of Los Angeles passed an ordinance which
prohibited construction or reconstruction on land which had been
devastated by a flood one year earlier. The First English Evangelical
Lutheran Church owned a campground which was affected by this
ordinance, and it was not allowed to reconstruct buildings on this
land which the flood had destroyed.

Question

Did the ordinance violate the Fifth Amendment (as applied to the
states through the Fourteenth) which prevents government from
taking private property for public use without providing just
compensation to the owner of the property?

From Oyez.org

39



40



Lucas v.
South Carolina Coastal Council (1992)

Facts of the case

In 1986, Lucas bought two residential lots on the Isle of Palms, a
South Carolina barrier island. He intended to build single-family
homes as on the adjacent lots. In 1988, the state legislature enacted
a law which barred Lucas from erecting permanent habitable
structures on his land. The law aimed to protect erosion and
destruction of barrier islands. Lucas sued and won a large monetary
judgment. The state appealed.

Question

Does the construction ban depriving Lucas of all economically viable
use of his property amount to a "taking" calling for "just
compensation” under the Fifth and Fourteenth Amendments?

From Oyez.org
41
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1994



44



Lucas categorical takings cases...
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In reviewing more than 1,600 cases in state and
federal court, we identified only 27 cases in 25
years in which courts found a categorical regulatory
taking under Lucas. By percentage, that works out
to a Lucas claim success rate of just 1.6 percent.
This does not mean Lucas is unimportant, however.
Rather, the paucity of successful Lucas claims itself
tells a significant story about the importance of
pleading takings claims. We contend that Lucas’
most enduring value is not its contribution to the
positive law but rather its effect on how litigants
shape their cases.
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2014



Knick v.
Twp. of Scott, Pennsylvania, (2019)

Facts of the case

In 2012, the Township of Scott, Pennsylvania, passed an ordinance
affecting private properties determined to be or contain
cemeteries. In relevant part, the ordinance required that “all
cemeteries within the Township ... be kept open and accessible to
the general public during daylight hours” and that no owner could
unreasonably restrict nor charge any fee to access the cemetery
(the “public-access provision”). Additionally, the ordinance
permitted a Township officer to enter any property within the
Township to determine whether there is a cemetery on the
property, in order to enforce the public-access provision.

From Oyez.org
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[Claims] not ripe until she has sought and been denied just
compensation using state inverse-condemnation procedures as
required in the US Supreme Court’s 1985 decision in Williamson
County Regional Planning Commission v. Hamilton Bank of Johnson
City.

Question

Should the Court affirm or abrogate its holding in Williamson County
Regional Planning Commission v. Hamilton Bank, which requires
property owners to exhaust state court remedies before bringing
federal Takings Clause claims?

Does the ripeness doctrine established in Williamson County apply to
takings claims that assert that a law is unconstitutional on its face?

49
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More recently decided cases

Cedar Point Nursery v. Hassid (2021)
— Physical invasion (6-3) Breyer, Sotomayor, Kagan
Shurtleff v. Boston (2022)
— Government speech (9-0)
Kennedy v. Bremerton School District (2022)
— Free exercise and free speech clauses (6-3) (Sotomayor, Breyer, Kagan)
City of Austin v. Reagan National Advertising (2022)

— Content-based sign regulation (6-3) Thomas , Gorsuch, Barrett

Wilkins v. U.S. (2023)
— Time limit not a jurisdictional bar (6-3) Thomas, Roberts, Alito
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Sackett v. Environmental Protection Agency (2023)
— What are "waters of the United States" aka “Where’s Waldo?”

Tyler v. Hennepin (2023)
— Property interest under state law

Geraldine Tyler

53



Remanded, Denied, Cert. Granted...



e Sandra K. Nieveen v. TAX 106

— Tyler redux? Just Compensation and Excessive Fines Clauses.

— Petition for certiorari granted, judgment vacated, and case
remanded to the Supreme Court of Nebraska for further

consideration in light of Tyler v. Hennepin County on June 5,
2023.

* Evans Creek, LLC v. City of Reno, Nevada
— Penn Central three-part test. Cert. denied.
* Deuvillier v. Texas
— Is the Fifth Amendment self-executing?
Issue: Whether a person whose property is
taken without compensation may seek redress
under the self-executing takings clause of the
Fifth Amendment even if the legislature has not Richard Devillier

affirmatively provided them with a cause of action.

55
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